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Instability of antidiscrimination law

- Ahat do | mean by instability?
- Feminist critique of antidiscrinination law
- Mainstreamconcern with antidiscrimination law
- Instability (‘bursting by the seane’)
- Offerent dimensions of instability
- Technical instability
- Political instability
- Conceptual instability
- Tentative conclusions transfarmative equality & antidiscrimination law
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Instability of antidiscrimination law

What do| mean by instahility?

- Originally nat a very promising area of law

- Rapid developrment into an expanding legal and jurisprudential factor
- CRJ&E fromthe 70's
- EXHRfromthe 90's

- It has became a conplex area of law (ingtitutionally and procedurally)
- Increased by introduction of mutiple discrimination groundsin 2000 (patchwork of protection)
- Equality lawvs Antidiscrimination law

Instability of antidiscrimination law

What do| mean by instahility?

- Feminist critique of antidiscrimination law
- The problemof power- (jts absence): Vogel-Polski; Lacey, Ganformaggio, Holtraat, Barrere
- Limitations of (liberal) antidiscrinination law: callective and structural dimensions

- Mainstreamconcern with antidiscrimination law
- Introduction of 2000 Directives
- McOrudden, Tobler, Bell
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Instability of antidiscrimination law

What do | mean by instahility?

Instahility (“bursting by the seans’)

- Signs of fatigue
- Bmergence of signs of change in antidiscrinmination law, its dynamics its relations to other
bodies of norms

Officulty to predict scope and meaning &inadequacy to deliver responses to challenges

Instability of antidiscrimination law

Different dimensions of instahility ()
Technical instahility

- Technically instable already before 2000 : Conmlexity of the corpus

- Introduction of 2000 Directives: patchwork effect
- DOifferent scope of protection
- DOifferent standards legal standing evidence; level of scrutiny; comparison
- Differing antidiscrimination doctrine in CJAJand BXHR (even Social Charter)
- Differing national legislation (due to use of Directives)

- Legal awareness, rights knowledge and effectiveness of protection
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Instability of antidiscrimination law

Different dimensions of instability (1)
Palitical instability

indirect discrimination, affimative
action (vs. positive discrimination),

quota struggle, substantive
equality, scope of equal
opportunities
- Newslogans
Eqality is not enougly discriminate to fight discriminatiory unequal equality
- Divergence between antidiscrimination lawand equality policies
Formal vs substantive equality and Lloorring problemof structural inequility

- Not new: equality is a contested idea
- Antidiscrimination law's struggled becarming

Instability of antidiscrimination law
Different dimensions of instability ()
Conceptual instahility

- Contested concept of equality: different aims and functions
- Pratected good / targeted harmin discrimination: intentionality
- Relevant conrparator & disadvantage
- Formal vs substantive equality
Remedies against conceptual instability
- New categories (further instability)
- Use of proxies
-Abandonment of conmparisons
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